Law of 19 April 2023 on arbitration in Luxembourg

Concluding arbitration agreements under Luxembourg Arbitration Law

An agreement (usually in the form of a

An arbitration clause is it? contractual clause) by which the parties to a : ? No formal conditions but mostly take the
------------- > e Whatis it? ) by (e parties When a contract is concluded. .HOW? > . e
(clause compromissoire). contract undertake to submit to arbitration any form of a clause inserted in a contract.
disputes that may arise from that contract.
Concluding an arbitration [ [=] \
agreement
. . At any time after a dispute has o .
; . What is it? An agreement between the parties to a dispute  §IV; YT ¥ ; . ) How? No formal conditions but a written
Agreement to arbitrate (COMpromis). a2, ) ) o ey AFISEN, €VEN if action has been i > .
............. > to submit the dispute to arbitration. agreement is recommended.

filed before a state court.

Therefore, the law applicable to the agreement
B (validity, interpretation, etc) might differ from the
law applicable to the arbitration proceedings.

What are the

The arbitration clause is not affected by the
consequences of

nullity, caducity or resolution of the contract.

The principle of separability: The doctrine of “separability” means

the relationship between the What js it>  that the arbitration agreement is this principle?
arbitration agreement and the T separate from the contract in which

contract in which it is included itis included. Conversely, the nullity of the arbitration clause

does not imply the nullity of the contract.

The dispute may be submitted

to Arbitral Tribunal When the dispute relates to rights a
person freely disposes, even in case
Arbitrability of the dispute: of insolvency proceedings.

the dispute must be “arbitrable,” | — )
meaning that the law allows the

dispute to be settled by arbitration

Y

When the dispute relates to the status
and capacity of a person, or when it
The dispute may not be relates to employment, consumer and
submitted to Arbitral Tribunal residential leases issues.

Y

. Usuall, Chosen by the parties in the If not
Seat of arbitration T .
arbitration agreement. the circumstances of the case.

. Usuall The arbitral tribunal is composed of
Number of arbitrators [ &|& | wooe S— ) . ;
one sole arbitrator or three arbitrators.

Chosen by the arbitral tribunal regarding

l DLA PIPER
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Commencing arbitration proceedings under Luxembourg Arbitration Law

Through a request (the request for
Introducing the procedure ([ == ) = How? . IRt e E L ..
or to the arbitration institution by

ordinary postal mail)

— > The Secretariat of the LAC = ;

Before the LAC: The claimant The request must contain information
must pay a filing fee of EUR1,000 including:

+ adescription of the nature and
circumstances of the dispute giving
rise to the claims and of the basis
upon which the claims are made

Before the LAC: The opposing party - a statement of the relief sought,
receives a copy of the Request together with the amounts of any

and responds within 30 days quantified claims
- all relevant particulars concerning

the number of arbitrators and
their identity

Parties can request state courts When’» The arbitral tribunal is not constituted How? | Before a state court through the
to order interim measures or cannot order the measures service of a writ of summons
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Constitution of the Arbitral Tribunal under Luxembourg Arbitration Law

If the arbitration If parties Appointment is done by “the person responsible for organizing
the arbitration,” ie by the arbitral institution designated by the

agreement is valid ~ Conditions of appointment chosen disagree

------------- > Dy the parties or by reference to o o .
L parties, in accordance with its procedural rules, or otherwise,
arbitration rules

by the supervising judge
Appointing arbitrators e -----------------

Challenging

Th rvising j refl the order
L e € S.upe Vel g.Judge efusesto o Appeal of the decision within 15 days from its date of notification
If the arbitration appoint the arbitrators

agreement is void

. Usuall Chosen by the parties or b
Number of arbitrators [ == | — Y e AN y
reference to arbitrations rules

l Competence-competence

principle And Arbitral tribunal rules on any claims and arguments challengin
Jurisdiction of the arbitral tribunal e3> Arpitral tribunal rules on its JURISICEion w3 o 4 . mee s S
the validity or existence of the arbitration agreement

What if an action in front of a state court is
introduced despite the arbitration

agreement?
............. > Therefore, state courts are notaliowed | "~ """ A challenge to the court's jurisdiction may be raised and the

to rule on the jurisdiction of the
Arbitral Tribunal

state court

Declare itself as lacking jurisdiction to rule on . . . )
9. Stay the proceedings until the arbitral tribunal

. ) . . . has ruled on its own jurisdiction
is manifestly void or inapplicable
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The supervising judge (juge d’appui) under Luxembourg Arbitration Law 1/2

\/

The involvement of the
supervising judge

by designating the competent arbitral institutions, by

------------- appointing the arbitrators, or by declaring that there is no
need to appoint an arbitral tribunal

Inthe event of a dispute relatingtothe
appointment of the arbitral tribunal

by dealing with disputes challenging an arbitrator’s
independence or impartiality

when there is a need to manage the ~ How? by ordering an extension of the arbitrators’ mandate and of the
duration of the arbitration proceedings arbitral proceedings

when documents relevant to the 2 s by ordering the third party to deliver the document, so that it
proceedings are held by a third party can be produced in front of the Arbitral Tribunal
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The supervising judge (juge d’appui) under Luxembourg Arbitration Law 2/2

If no seat
has been

When?
Luxembourgish Judge [ 2 ) » Itis aLuxembourg-seated arbitration

Parties have given Luxembourg Court jurisdiction to hear issues
relating to the arbitration proceedings

\/

urisdiction of the supervisin
J. P 9 When? Any disputes related to the
judge at the early stage of | Sy ) s > o i _
constitution of the arbitral tribunal

the proceedings

l Who can
bring a
Proceeding beforethe /5 ¢ Ia:m’ ..... ) Either one party, one arbitrator or the With a petition before the President of the Court District who
supervising judge arbitral tribunal sits as an interim relief judge

l

Principle ' . Exception . . .
Order of the supervising judge @ ............................... . No appeal possible against the order ~_ =7==F"™" Order of no appointment, order of disclosure (further details

of the supervising judge will be provided later)
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Arbitration proceedings under Luxembourg Arbitration Law

. ? On the date the claimant sends i
Starting date of the When: . o Exceptions , .
. . U B T B > their request for arbitration to The parties agree otherwise
arbitration proceedings
the respondent

l Which rules
apply? Rules chosen by the parties
Rules of proceedings [ [T ) e » and included in the arbitration
— agreement
l Extension if parties agree
>

Duration of the arbitration Limitation  Six months from the date c,)f
o N) ) e > acceptance by the last arbitrator of =~ -t
proceeding

theirappointment > The supervising judge renders an order extending
l the duration

Extension if parties disagree

Principle Exceptions
Confidentiality @~ [ (V) ] o > The proceedings are confidential =~ s Parties agree otherwise or legal obligations

l iti ;)87 L2 4/1]:l \oluntarily by writing to the arbitral tribunal
Conditions of A second arbitration agreement 4 S 9

. . t
Third-part Intervention  must be concluded between pary
party the third party and parties at

the arbitration

ALYl A party calls on the third party to intervene in the proceeding
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Evidence under Luxembourg Arbitration Law

Evidence held by a party

\/

Discovery measures

»

Evidence held by a third party

Jurisdiction of the
arbitral tribunal

Verifying evidence

\/

Arbitral tribunal can order the party
to produce it

Summon the third party before
the supervising judge who renders
an order

Requests for verification of any
documents and alleged forgery of
documents

Challenging
the order

Jurisdiction
of state courts

The order can be appealed within
15 days from its date of notification

Requests for verification of
authentic acts
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The Different Arbitration Phases under Luxembourg Arbitration Law

Principles guaranteed

A . by the arbitral tribunal : - ) And
Principles governing the Adversarial principle meaning each _ _
. > . Parties must be treated fairly
written phases party must present their case
At the beginning
of the proceeding _ Claims must be defined in the
" request
— Written submissions
Claims can be modified or new E j . .
: ) , xception Arbitral tribunal can refuse new
» claims may be added, if they're e .
During the proceeding closely linked to the initial claim Clalmif SUmILEd fate
Claimant does not develop their claims The proceeding ends without prejudice for the
: » claims of the other party
A One party does not participate or

| Default of one party during does not produce evidence Arbitral tribunal renders an award based on the

the proceedings elements it has

\/

Respondent does not develop their defence
The proceeding continues without considering it

as accepting the claimant’s claims

\/

Formal hearing before the Arbitral Tribunal in order for the

Hearing = [ \\® ) g > _ > the
> 9 parties to present their evidence and arguments
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Arbitral award and enforcement under Luxembourg Arbitration Law

Note: The procedure for the enforcement of arbitral awards set up by the Law of 9 April 2023,
described below, may be applied in parallel with the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, as a more favorable national law.

How to

_ challenge it?
Arbitral award > No appeal possible of the arbitral award

Recourse in annulment of an e . Within one month from the date of its .
. Jurisdiction Proceeding o . . If rejected :
award rendered in Luxembourg- » Before the Luxembourg Court of appeal s S notification and only possible on six grounds - » It gives the award the exequatur

seated proceedings does not suspend the effect of the award

Exception

\

Recourse in annulment

y

Order granting
the exequatur

No appeal possible except through a
How to enforce the ppeal p p g

Enforcement of an award . recourse in annulment of the award
: arbitral award? An order of the District Court President
rendered in Luxembourg- S R L —

must be rendered

seated proceedings

Proceeding Within one month from the date of the
notification of the order

Y

Appeal possible
Order refusing the FREEEE

exequatur

Conditions to

Revision of an award rendered in .. Only on four grounds and only by o e Arbitral tribunal. Except if parties disagree
. request a revision? ) ; Within two months from the date of the Jurisdiction . : .

Luxembourg-seated proceedings » the persons who were parties at the notification of the award » o constitute another arbitral tribunal

(recourse in revision) arbitration proceeding giving jurisdiction to the Court of appeal

Within one month from the date of the

notification of the order. Exequatur can
How to enforce the

: only be refused on ten grounds
Enforcement ofar? award arbitral award? An order of the District Court President Challenge it Appeal of the order is possible before the
—> rendered proceedings > T T e T
must be rendered Court of Appeal
seated abroad

If award rendered by fraud, no deadline
to appeal the order or to bring a recourse
in revision
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Costs of Arbitration proceedings in Luxembourg

The different factors
affecting the costs of
an arbitration

The costs of the arbitration will depend on
""""""""""""""""" > theinstitution fees, the amount of the dispute, the
complexity of the case and the number of arbitrators

Arbitration costs include:

+ the administrative costs of the institution (LAC)

- the arbitrators’ fees

- the party’s legal fees

- experts’ fees

+ hearing costs (transcription, interpreters,
hearing rooms, etc)

What do arbitration
costs include?

l

How are the costs paid?

\J

In their award, the Arbitral Tribunal rules on the
allocation of the arbitration costs between the parties

@) ()

What are the financial How much is it

factors of the case? + Dispute amount: EUR5 million estimated to cost?
+ Number of arbitrators: one >
- Complexity of the case: Regular

+ Average fee per arbitrator:
EUR42,500

+ Arbitration center costs: EUR7,500
Total estimated cost; EUR50,000

\

Costs simulation of a
proceedings held by the LAC

How much is it - Average fee per arbitrator:
+ Dispute amount: EUR50 million estimated to cost? EURT0.000

+ Number of arbitrators: three >
. C(l:m lexit oftlhe case: Reqular - Arbitration center costs: EUR12,000
plextty -eg Total estimated cost: EUR222,000

\

The listed costs cover only the arbitrator’s fees and expenses, as well as the Center’s administrative costs.

This does not include other costs, such as lawyers' fees.
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@ Your global arbitration and enforcement counsel

We're a global team of lawyers who provide the dispute resolution services you need
across all major business markets. Our highly-regarded international arbitration lawyers
combine world-class experience, country-specific legal acumen, seamless teamwork,
and deep sector insight.

Arbitration offers the benefits of neutrality, flexibility, confidentiality and better
prospects for enforcement compared to national court-based litigation. As global trade
and geopolitical tensions continue to increase, international arbitration becomes an
increasingly more relevant tool to minimize risk.

We provide the advice you need to incorporate international arbitration agreements
in commercial contracts, so you're strategically well-positioned when disputes
arise. We help position you for efficient dispute resolution, including allowing for

Key contacts

Olivier Reisch

Partner

Luxembourg

T+352 2629 04 2017
olivier.reisch@dlapiper.com

Counsel

Carole Rhein

Luxembourg
T +352 26 29 04 2065
carole.rhein@dlapiper.com

negotiation or mediation to achieve early settlement. Given the multitude of options
as to arbitral institutions, arbitration rules, seats and governing laws, it's not always
straightforward to make the right choices in an arbitration agreement. Getting tailored
advice from experienced international arbitration lawyers, from contract drafting

to dispute resolution, is critical to enhance options for settlement and to ensure
enforceable outcomes.

With an unparalleled presence on six continents, we serve as counsel and sit as
arbitrators under all major institutional and ad hoc arbitration rules.

Amin Bouazza

Senior Associate
Luxembourg

T +352 26 29 04 2615
amin.bouazza@dlapiper.com



